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equipment standards subregime more manageable than that facing the
discharge standards subregime. The underlying strategy choice had important
consequences for the level of compliance achieved: inhibiting the ability to
violate treaty provisions proved far more effective than increasing the disincen-
tives for violating them.

MARPOL’s equipment standards created a remarkably effective system for
detecting and sanctioning violations. Even if this compliance system had relied
exclusively on the threat of oil-importing states detecting and detaining
noncompliant tankers, most tankers would have installed COW and SBT.
However, the equipment subregime’s strength really came from the fact that it
rarely had to use the more potent sanctions it made possible. Involving
shipbuilders, classification societies, and insurers in the regulatory process
could well have produced the same outcome even without the additional threat
of detention. The subregime relied on surveying behavior and preventing
violations rather than detecting and investigating them afterwards.”® By
regulating the business transaction of a tanker purchase rather than the
autonomous action of a discharge, the equipment rules allowed identification
of potential violators and made it harder to actually commit a violation. Tanker
captains faced many regular autonomous decisions about whether to violate
discharge standards. In contrast, tanker owners only had to decide once
between violating or complying with equipment standards, and their decision
required cooperation from other actors and involved major economic conse-
quences. Even before construction began, classification societies and insurance
companies were pressing for and monitoring compliance with international
standards, helping avert violations before they occurred. Classification societ-
ies, insurance companies, and flag state inspectors could withhold the papers
necessary to conduct business in international oil markets, thereby frustrating
any tanker owner’s attempt to reap the benefits of sidestepping these
standards.

Experience with the discharge standards had shown that many states would
not enforce pollution standards; indeed, even detention was used regularly by
only a few states. Given the costs of SBT, if deterrence had been the major
source of compliance, one would expect some tankers initially to have violated
the equipment standards in an attempt to identify which and how many states
actually would enforce the rules. Especially in light of their votes against the
requirements, owners might well have assumed less than rigorous enforcement
in places like France and Japan. Yet, compliance levels did not follow a pattern
of initial noncompliance followed by stiff sanctions and subsequent compli-
ance. The compliance system of the equipment subregime succeeded by
effectively restricting the opportunities to violate it rather than making the
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choice of violation less attractive. The very low noncompliance levels suggest
that in most cases an owner simply decided it would be impossible to convince a
tanker builder, a classification society, and an insurer to allow the purchase of a
tanker without COW and SBT. Likewise, tankers coming in for repairs and
maintenance undoubtedly would have found it difficult to explain why they
were not planning on installing SBT or COW, as required. The low levels of
detected violations of the equipment standards reveal that obstacles to
committing a violation played a major role in preventing such violations. New
tankers have been built initially to MARPOL standards, not retrofitted later in
response to deterrence threats. Even before MARPOL’s equipment deadlines
passed, owners were building new and retrofitting older tankers to meet the
requirements.

The equipment subregime may have been as successful as it was precisely
because it produced a redundant regulatory system. It established compliance
information and noncompliance response systems that prevented most viola-
tions but could successfully deter any actors who might otherwise have
considered violating it. As the experience with discharge standards clarifies,
deterrence-based strategies often require the successful completion of a
complex chain of actions to be effective. The initial discharge standards
subregime faced problems at almost every step of the process: detecting
violations, identifying violators, prosecuting violators, and imposing potent
sanctions. The shift to total discharge standards eliminated or mitigated some
of these problems, but the problems remaining left overall deterrent levels
essentially unchanged. A tanker captain evaluating the expected costs of
violating OILPOL’s or MARPOL’s discharge standards could only conclude
that the magnitude and likelihood of a penalty were quite small. Successful
deterrence strategies must ensure that the whole legal chain operates smoothly,
since the breakdown of any link can significantly impair its effectiveness.

Conclusions

Nations can design regime rules to improve compliance. This article has
demonstrated that, even within a single issue-area, reference to design features
of compliance systems surrounding particular provisions is necessary to explain
observed variance in compliance. In the regime regulating intentional oil
pollution, the same governments and corporations with the same interests
during the same time period complied far more frequently with rules requiring
installation of expensive equipment than they did with rules limiting total
discharges of oil. Where theories of hegemonic power and economic interests
fail to explain this variance, differences in the subregime’s compliance systems
readily explain why the former subregime led powerful actors to comply with it
while the latter did not.

The equipment standards elicited significantly higher compliance because
they selected a point for regulatory intervention that allowed for greater
transparency, increased the likelihood of forceful responses to detected
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violations, built on existing institutions, and coerced compliance by preventing
actors from violating them rather than merely deterring actors from doing so.
In any regime, the distribution of state power and interests and the traits of
relevant economic sectors constrain, but fail to fully explain, the regulations to
which states will agree and the degree of possible compliance. By acknowledg-
ing these limits and realizing that the same goal often may be achieved by
regulating quite different activities, policymakers can improve compliance by
regulating those sectors more vulnerable to pressures for compliance and by
facilitating the efforts of those governments and nonstate actors more likely to
implement and enforce such regulations. This matching of regulatory burdens
to expected behavior places the careful choice of the regime’s primary rules at
the center of any effective compliance system.

Once such primary rules have been established, careful crafting of the
compliance information system and the noncompliance response system can
further increase the likelihood of compliance. Oil pollution regulations
succeeded by facilitating the goals of, placing responsibilities on, and removing
the legal and practical barriers limiting those governments and private actors
predisposed to monitor and enforce agreements, not by imposing obligations
on recalcitrant actors. Inducing compliance required an integrated system of
rules and processes that placed actors within a strategic triangle of compliance
so that they had the political and economic incentives, practical ability, and
legal authority to perform the tasks necessary to implement the treaty.” When
such efforts succeeded, governments and private actors acted differently than
they would have in the absence of the regime. When such efforts failed,
opportunities to increase compliance were missed. We should not expect
treaties to achieve perfect compliance.'® Nevertheless, negotiators can and
should design and redesign them to maximize compliance within the con-
straints that power and interests impose.

Eliciting compliance is only one of the criteria on which we would want to
judge a regime’s rules. Indeed, the value of compliance itself rests on the
assumption that more compliance makes the treaty itself more effective. In the
oil pollution case, compliance with the equipment rules involved at least as
great a reduction in intentional discharges as did compliance with the discharge
standards. Thus, we can safely infer that the higher compliance levels under the
former rules also led to increased treaty effectiveness, a fact confirmed by a
consensus among most experts that intentional oil discharges have declined
since MARPOL took effect.!! However, I am not arguing here for ‘“‘command
and control” regulations but for considering compliance levels—along. with
efficiency, cost, and equity—as an important evaluative criteria in regime
design. The cheaper, more flexible, and more efficient discharge standards
simply failed to induce the level of compliance needed to achieve a socially

99. T'am indebted to Robert O. Keohane for the notion of a strategic triangle of compliance.
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desired outcome; yet the costs of the equipment standards may have exceeded
the benefits of that outcome. In cases in which more efficient solutions elicit
compliance sufficient to achieve a policy goal, they are clearly preferable. If
expected compliance with such solutions appears low, effective regime design
requires evaluating whether the benefits of higher compliance outweigh the
expense and inefficiency of alternative solutions.

Can we apply the findings developed from studying these two oil pollution
cases to other issue-areas? Initial selection of a difficult collaborative problem
with characteristics common to many international collaboration problems
provides some confidence that we can do so. Other treaties provide anecdotal
support for some of the findings reported herein. Nuclear powers consistently
have sought to increase the transparency of arms control treaties through
progressively tighter provisions for data exchange and on-site inspections.
Although the experience with Iraq provides a dramatic example of failure, the
nuclear materials and missile technology control regimes rely primarily on
coerced compliance models of regulation, seeking to prevent countries from
violation in the first instance. Human rights regimes frequently have used
information from nongovernmental organizations to monitor compliance with
their provisions. These design features seem likely to be the source of some
regime compliance, but confirming that conclusion requires considerably more
research. The solutions adopted in the oil pollution regime also undoubtedly
cannot be applied to all regimes or even to all environmental regimes. Wildlife
and habitat protection, for example, can rarely be achieved through technologi-
cal solutions or quantitative requirements that can be easily monitored. In
other instances, the solutions to new problems will not be able to build on
existing infrastructures and institutions. The strategies available to interna-
tional regulators will depend at least in part on features unique to the problem
being addressed. Analysts have already shown how regimes influence behavior
in realms involving security.%? How the impacts of similar compliance systems
vary across security, economic, human rights, or environmental regimes
remains one of many important future questions.

Whether the nations of the world can collaborate to resolve the many
international problems, both environmental and otherwise, that face them will
depend not on merely negotiating agreements requiring new behaviors but on
ensuring that those agreements succeed in inducing governments, industry, and
individuals to adopt those new behaviors. We can hope and work for a day
when all nations and their citizens are sufficiently concerned about peace,
economic well-being, human rights, and the environment that we will not need
international law to criminalize the behavior threatening those values and to
dictate more benign behaviors. Until then, however, careful crafting and
recrafting of international treaties provides one valuable means of managing
the various problems facing the nations of the world.

102. See Robert Jervis, “‘Security Regimes,” in Krasner, International Regimes, pp. 173-94; and
Duffield, “International Regimes and Alliance Behavior.”





