 RECYCLING SERVICE AGREEMENT


THIS RECYCLING SERVICE AGREEMENT is made this __ day of October, 2008 by and between Shimar Recycling, Inc., a North Carolina corporation, with offices located at _________________and a mailing address at ________________________ (hereinafter “Shimar”) and The University of North Carolina at Chapel Hill, for its Office of Waste Reduction and Recycling, with an office located at UNC-Chapel Hill, CB# 1805, Giles F. Horney Bldg., Chapel Hill, North Carolina 27599-1805 (hereinafter “Customer”).
1.  Description of Services.  
a.  Materials Collected.  On the day and within the time and at the location specified in this Section, Shimar will collect from Customer the following materials for recycling:

__ White paper
__ Blend paper, a.k.a office fiber  __ Office paper  __ Newspaper and Magazines

__ Aluminum Cans     Steel Cans  __ Brown Glass Bottles      Green Glass Bottles  __  Clear Glass Bottles 
 __ Plastic Bottles, #’s 1,2,5,7 _X_Confidential Sorted Office Paper  __ Corrugated Cardboard ____Others described as follows:___________________________________________________________________________
If Customer desires Shimar to collect any additional materials not selected above, Customer must notify Shimar at least 24 hours in advance of the scheduled collection time to obtain approval for collection of such materials.  Prior to approval of collection, Shimar will disclose to Customer any additional charge for collection of such materials.  

b.  Material Preparation Requirements.  Prior to the Customer’s scheduled collection, Customer agrees to separate each material by type and place each material in the designated container marked for that type of material.  Customer agrees to separate materials into the following categories._Confidential Sorted Office Paper (hereafter “CSOP”) *CSOP is any paper typically generated by offices, containing primarily white and colored groundwood-free paper, free of unbleached fiber.  May include a small percentage of groundwood computer printout and facsimile paper.  Prohibitive materials may not exceed 2% and total outthrows may not exceed 5%.
c.  Contamination: If materials are not separated accordingly and if containers contain in excess of 10% contamination from materials not designated for that container, whether recyclable or not, Shimar will first inform Customer, either immediately or within 24 hours of collection, of contamination and work with Customer to eliminate contamination.  If a second incidence occurs when containers contain an excess of 10% contamination, Shimar reserves the right to refuse to collect materials until they are sorted properly or non-recyclable contamination is removed. Customer will be subject to collection fees for said service and any rescheduled service.  Upon the third time containers contain in excess of 10% contamination, Customer will be charged a contamination fee of $15.00. Further, Customer must remove contamination and will be subject to collection fees for said service and any rescheduled service.  If situation persists beyond three incidents Shimar has the right to terminate collection immediately and Customer will be responsible for payment of all outstanding fees, including fees for the final collection.

If at anytime Shimar suspects that Customer’s recyclables may contain hazardous materials, as defined by applicable federal or state regulations, Shimar will immediately try to locate Customer contact while on site to determine the origin of said material. If Customer represents that the material found is not hazardous, Customer will immediately remove the material so Shimar may complete service.  The inclusion of such materials, whether or not hazardous will subject Customer to the same contamination rules and fees as outlined in section 1(c).  If Customer or Shimar believes the material is hazardous and it’s suspected of contaminating the remaining non –hazardous materials, Shimar has the right to refuse collection of materials until contaminated materials are removed and the container is cleaned of any hazardous substance.  If Customer requires collection to be rescheduled, Customer will be subject to an additional collection fee.  If Customer contact is unable to be contacted while Shimar is on Customer’s premises, Shimar will contact Customer within 24 hours to notify Customer of contamination.  Customer must remove contamination and clean container if contamination is found to be hazardous and will be subject to an additional collection fee if collection is rescheduled.

To the extent, and only to the extent, allowed by the North Carolina Tort Claims Act (NCGS § 143‑291, et. seq.), Customer shall indemnify, save and hold Shimar harmless from and against any and all claims, charges, causes of action, demands, judgments, administrative proceedings, fines, penalties, punitive damages, costs (including clean up and disposal costs), fees (including reasonable attorneys’ fees if awarded by a court of competent jurisdiction) and expenses, including any costs imposed by local, state or the federal government, arising out of or relating to, directly or indirectly, the handling, collection or removal by Shimar for Customer under this Agreement any hazardous materials or any materials determined by any governmental authority to be hazardous materials.  

d.  Collection Days and Time.  Excluding Shimar and Customer holidays, Shimar will collect materials for recycling on a _Call - in___ basis.  Customer must provide, Shimar with at least 48 hours of working day notice to provide the collection. All collections will occur during regular business hours of Customer.  Working hours include Monday-Through Friday 7:30 am to 3:30 pm and exclude any Holidays.  Shimar and Customer shall provide each other a schedule of their respective holidays upon execution of this Agreement and shall keep each other timely informed of any changes to such schedule.   On the collection date, Shimar will dispatch a tractor-trailer with replacement boxes to be provided to Customer.   Personnel of Customer shall be responsible for loading Shimar’s trailer.  One and one-half hours (90 minutes) is allotted for loading the trailer.  If loading time exceeds one and one-half hours (90 minutes), the amount of revenue to be shared with Customer for such CSOP collection shall be reduced by $16.25 per 15 minute increment for 44-Box Collections (as defined in section 4), and $15.00 per 15 minute increment for 12-Box Collections (as defined in section 4)
e.  Collection Location.  Customer shall maintain collected recycling materials at the following location(s) for collection: _In one warehouse location within a 30 miles of 938 Harvest Rd. Durham NC 27704______.
f.  Access.  On the date of collection, Customer agrees to provide Shimar access to the collection location for performance of the services described in this Agreement during Customer’s regular business hours.   If Customer fails to provide Shimar such access, then Shimar shall have no responsibility to perform its obligations under this Agreement. 

g.  Receipt of CSOP.  Upon Shimar’s receipt of the CSOP, both Customer and Shimar will sign a Confirmation of Confidential Paper Pickup sheet, including the date of the pickup, and number of boxes received. A copy of this sheet will be given to Shimar driver to take back to Shimar’s facility.  This sheet will then serve as a Confirmation of Destruction, to be returned to Customer upon completion of the CSOP destruction.
h.  Destruction of CSOP.  Shimar will transport Customer’s CSOP in a secure manner to its facility in Durham, North Carolina. The CSOP will be destroyed no more than three (3) business days after collection.  Shimar’s facility is opened M-F 7:30 – 4:30.   For example anything collected on Wednesday, Thursday or Friday will be destroyed by Monday, Tuesday or Wednesday respectively. While the CSOP is being stored, it will be in a locked trailer or other secure storage area approved by Customer at all times.  Once the CSOP has been destroyed, Shimar will sign the white copy of the Confirmation of Destruction, and then mail or fax the form back to Customer within three (3) days of the destruction of the CSOP. 
i.  Confidentiality of CSOP.  Shimar understands that the CSOP received from Customer in this manner is confidential and may not be disclosed to anyone. Shimar further understands that some of the information contained in the CSOP is protected from disclosure by the Federal Privacy Act of 1974 (5 U.S.C. 552a), the Federal Family Educational Rights and Privacy Act (20 U.S.C. 1232g), the North Carolina State Personnel Act (Chapter 126, Article 7 North Carolina General Statutes), the Health Insurance Portability and Accountability Act of 1996 (HIPAA), and other state and federal laws and regulations, all of which carry severe penalties for violation of the privacy of the records for which they apply.  Shimar agrees to inform its employees of the confidential designation of the information contained in Customer’s CSOP and Shimar shall have an appropriate agreement with its employees in order to comply with the provisions of this paragraph. 
j.  Inspections.  Shimar agrees that an agent of Customer may make unannounced inspection visits to Shimar’s facility to verify compliance with the terms of this agreement. Furthermore, Shimar agrees to maintain its books, records and other information relating to this agreement for a period of three (3) years following the completion of this agreement. Customer and its representative shall have the right to audit the books, records and other information pertinent to this agreement both during performance and after completion. 
2.  Fees.  This service is not a fee for service program but is based on revenues of CSOP
 shared.  The amount of revenues shared with the Customer per load collected by Shimar are based on the following criteria of collected material: 


A.
44-Box Collection:
1. 36,000 pounds or greater: 31% of gross CSOP revenues
2. 30,000 – 35,999 pounds: 23% of gross CSOP revenues

3. 25,000 – 29,999 pounds: 13% of gross CSOP  revenues
4. 21,500 – 24,999 pounds: 1% of gross CSOP revenues

Loads under 21,500 pounds will be subject to charges starting at $.01/lb (15,000-21,499 pounds) and .02/lb 12,000 – 14,999 pounds).  Nothing under 12,000 lbs will be accepted on a tractor trailer load

B.
12-Box Collection:

1. 9,000 pounds or greater: 10% of gross CSOP revenues
2. 7,500 – 8,999 pounds: 5.0% of gross CSOP revenues
Loads of less than 7500 pounds for a 12-Box Collection will be subject to charges starting at $.02/lb for loads 5000-7499 lbs and $.03/lb for loads weighing 3000-4999 pounds.  Loads under 3000 lbs will be require a request for pricing.
In addition to the above weights, if revenues for CSOP were to fall below $137.50/ton, the percentages listed above will be evaluated for adjustment.  Similarly, if revenues exceed $ 150.00/ton, the percentages listed above will be evaluated for adjustment as well.  
Within thirty (30) days after each CSOP collection for which revenues are to be shared with Customer, Shimar shall issue a check to Customer made payable to the order of UNC-Chapel Hill and shall be sent to the Office of Waste Reduction and Recycling, UNC-Chapel Hill, CB# 1800, Giles F. Horney Bldg., Chapel Hill, North Carolina 27599-1800.
3. Changes in Fees.   At the end of each Term, Shimar shall have the right to change the fees charged to Customer by providing Customer with at least ninety (90) days prior written notice of such change.   Further, upon ninety (90) days written notice to Customer, Shimar may adjust fees at any time prior to the end of the then current Term in the event Customer substantially increases the services required of Shimar during said Term.  In the event of any increase in fees made by Shimar, Customer shall have the right, by written notice to Shimar to terminate this Agreement. 

4.  Containers.  Shimar shall provide Customer containers to be used for collection purposes in the following quantities and sizes: _0_ 95 gallon containers; _0_ 65 gallon containers;  _0__ 35 gallon containers; _0_ 18 gallon containers; _0_90-gallon locked containers; and others (describe) _____44 Gaylord Boxes per collection_ (a “44-Box Collection”) or 12 Gaylord Boxes per collection (a “12-Box Collection”)____.  Fees for the use of these containers are ________$0.00_______.  Any containers added after the signing of this Agreement maybe subject to additional charges.  Plastic bags will be provided at no additional charge only for use in collecting aluminum cans in 18 and 35-gallon containers.  Plastic bags for all other containers or uses will be subject to additional charge.

Customer shall be responsible for keeping containers clean.  Shimar reserves the right to refuse collection of any materials in any container which is not properly cleaned, or, alternatively, to clean such container(s) and charge Customer for the costs and expenses associated with such cleaning.   

Upon termination of this Agreement, Customer shall return to Shimar or make available to Shimar for pick-up, all of the containers provided to Customer pursuant to this Agreement, reasonable wear and tear excepted.  Customer shall be responsible for any damage to (normal wear and tear excepted) or loss of any container which occurs during the time the containers are on Customer’s premises or Customer or its employees, agents or representatives otherwise have possession of the containers.  Notwithstanding the foregoing, Customer shall not be responsible for any damage to or loss of any container caused by Shimar, its employees, agents or representatives.  

5.  Non-disclosure.  In the event Shimar collects confidential materials of Customer (hereinafter “Confidential Materials”), Shimar shall not, without the written consent of Customer, divulge, communicate, or use in any way (except as permitted by this Agreement) the Confidential Materials of Customer, and Shimar shall utilize the same degree of care and precaution as Shimar utilizes with respect to its own confidential materials or information to prevent the unauthorized disclosure of Customer’s  Confidential Material.

6. Terms and Termination.   The term of this Agreement shall be twelve (12) months (each twelve-month period hereinafter a “Term”).  This Agreement shall automatically renew for additional Terms of twelve (12) months without any action on the part of either party.   Unless sooner terminated in accordance with this Section, either party may terminate this Agreement by providing the other party with written notice of termination at least thirty (30) days prior to the expiration of the then current Term.

Notwithstanding anything to the contrary herein contained, this Agreement may be terminated as follows: (a) either party may terminate this Agreement if the other party fails to pay any amount due under this Agreement within fifteen (15) days of the due date; (b) either party may terminate this Agreement upon thirty  (30) days’ written notice of default in the event of a material default in the performance of this Agreement by the other party and the defaulting party fails to cure such default or proceed with diligent efforts to effect such cure within thirty (30) days of receipt of such written notice of default from the non-defaulting party; and (c) either party may terminate this Agreement immediately if the other party (i) makes a general assignment of its assets for the benefit of creditors, (ii) files a voluntary petition for bankruptcy or an involuntary petition is filed against it, which petition is not dismissed within sixty (60) days after its filing, (iii) appoints a receiver or conservator with respect to that party’s assets, which appointment is not dissolved within sixty (60) days; or (iv) commences any other proceeding under any reorganization, arrangement, adjustment of debt, relief of debtors, dissolution, insolvency or liquidation or similar law of any jurisdiction whether now or hereafter in effect relating to it or any such proceeding is commenced against either party which is not dismissed for a period of sixty (60) days.

7.  Obligations Upon Termination.  Notwithstanding the expiration or other termination of this Agreement, neither Shimar nor Customer shall be released from any obligation that accrued prior to the date of such expiration or termination, including, but not limited to, payment obligations under this Agreement.  The performance of any services for Customer or any other act after termination of this Agreement shall not be construed as a renewal of this Agreement for any further Term nor as a waiver of the termination hereof.

8. Limitation of Liability.  In no event shall either party be liable to the other for any indirect, incidental, special or consequential damages, including without limitation, lost profits or lost revenue, even if the other party has been advised of the possibility of or should reasonably have known about the possibility of such damages occurring. 

9. Entire Agreement. This Agreement represents the entire agreement of the parties, merging herein and superseding all prior negotiations and agreements between them as to such subject matter. Unless otherwise noted herein, there are no other written or oral agreements between the parties.  This Agreement may be modified or amended only by a subsequent written instrument signed by authorized representatives of the parties hereto expressly superseding the provisions hereof.

10.  Successors and assigns. This Agreement and each Schedule hereunder shall inure to the benefit of and be binding upon the respective successors and permitted assigns, if any, of the parties

11.  Assignments.   Neither party shall assign any rights or obligations under this Agreement or without the prior, written consent of the other party, which consent shall not be unreasonably withheld.

12. Compliance With Laws.  Shimar shall comply with all laws, ordinances, codes, rules, regulations, and licensing requirements that are applicable to this Agreement and the conduct of Shimar’s business, including those of federal, state, and local agencies having jurisdiction and/or authority.
13.  Subcontractors.  Work proposed to be performed under this agreement shall not be subcontracted without prior written approval from Customer.
14.  Indemnity.  Shimar shall indemnify Customer against any and all liability, claims, and costs of whatsoever kind and nature, for injury to or death of any persons, for loss or damage to any property in connection with or in any way incident to or arising out of the occupancy, use, service, operations, or performance of work in connection with this agreement resulting in whole, or in part from the acts or omissions of Shimar, or any employee, agent, or representative of Shimar.
15.  Advertising. Shimar agrees not to use the existence of this agreement or the name of the University of North Carolina at Chapel Hill as a part of any commercial advertising without prior written approval of the Customer.
16.  Insurance Coverage. During the term of this agreement, Shimar at its sole cost and expense shall provide commercial insurance of such type and with such terms and limits as may be reasonably associated with this agreement.  As a minimum, Shimar shall provide and maintain the following coverage and limits:
1. Worker’s Compensation - Shimar shall provide and maintain Worker’s Compensation Insurance, as required by the laws of North Carolina, as well as employer’s liability coverage with minimum limits of $100,000.00, covering all of Shimar’s employees who are engaged in any work under this agreement.  If any work is sublet, Shimar shall require the subcontractor to provide the same coverage for any of his employees engaged in any work under this agreement; and
1. Commercial General Liability - General Liability Coverage on a Comprehensive Broad Form on an occurrence basis in the minimum amount of $2,000,000.00 Combined Single Limit (Defense cost shall be in excess of the limit of liability); and
1. Automobile - Automobile Liability Insurance, to include liability coverage, covering all owned, hired and non-owned vehicles, used in connection with this agreement.  The minimum combined single limit shall be $500,000.00 bodily injury and property damage; $500,000.00 uninsured/under insured motorist; and $5,000.00 medical payment; and
Providing and maintaining adequate insurance coverage described herein is a material obligation of Shimar and is of the essence of this agreement.  All such insurance shall meet all laws of the State of North Carolina.  Such insurance coverage shall be obtained from companies that are authorized to provide such coverage and that are authorized by the Commissioner of Insurance to do business in North Carolina.  Shimar shall at all times comply with the terms of such insurance policies, and all requirements of the insurer under any such insurance policies, except as they may conflict with existing North Carolina laws or this agreement.  The limits of coverage under each insurance policy maintained by Shimar shall not be interpreted as limiting Shimar’s liability and obligations under this agreement.
17.  Independent Contractors. Shimar and its employees, officers and executives, and subcontractors, if any, shall be independent contractors and not employees or agents of the Customer.  This agreement shall not operate as a joint venture, partnership, trust, agency or any other business relationship.
18.  Survivability.  All promises, requirements, terms, conditions, provisions, representations, guarantees and warranties contained herein shall survive the agreement expiration or termination date unless specifically provided otherwise herein, or unless superseded by applicable Federal or State statutes of limitation.
19.  Governing Law. This Agreement shall be governed by and construed in accordance with the substantive, but not the conflict, laws of the State of North Carolina.  The parties agree and submit for matters relating to this Agreement to the jurisdiction of the courts of the State of North Carolina.  Any term or provision hereof that may be invalid or unenforceable under the laws of any state or other jurisdiction shall not affect the validity or enforceability of this Agreement and its remaining terms and provisions and such invalid or unenforceable term or provision may be changed to the extent reasonably necessary to make it valid and enforceable or it shall be deemed not to be part of this Agreement. 

IN WITNESS WHEREOF, the parties hereto, each acting under due and proper authority, have executed this Agreement as of the day, month and year first above written.

CUSTOMER:









SHIMAR RECYCLING, INC.

THE UNIVERSITY OF NORTH CAROLINA 
AT CHAPEL HILL, for its Office of Waste 
Reduction and Recycling 
By:_____________________





By: _______________________

Name:_ Richard L. Mann_   

       




Name: __ Meredith S. Marley__

Title: _Vice Chancellor for Finance      



Title: __ President____________



 And Administration
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