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V. I.  Statement of Interest


George Mayo was convicted of assault and battery.  At the trial, the prosecution called Monroe White, a neighbor of Mr. Mayo, as a witness.  The following exchange occurred:

P:  Now please tell us Mr. White what happened on the night in question.

White:  Well, I was sitting down by the TV when I heard this banging and shouting from the alley outside my window, so I went to have myself a look.

P:  This was unusual?

White:  No not really, Mayo was always up to no good.  Whenever he wasn’t in jail for beating his wife or selling dope.

At this point, the defense objected and asked for a mistrial.  The objection was sustained, but the request for a mistrial was denied.  The court instructed the jury to disregard the witness’ statements about Mr. Mayo’s previous arrests or convictions.

II. Summary of Argument

In cases where a witness blurts out an inadmissible remark, it is up to the judge to decide whether to declare the case a mistrial or to instruct the jury to disregard the witness’ statements pertaining to the inadmissible statement.  Judges usually instruct the jury to disregard the information and reserve mistrials only for high violations of the rules of evidence.

The American Bar Association defines a mistrial as a case that is not successfully completed.  It is terminated and declared void before the jury returns a verdict or before the judge renders his or her decision in a trial without a jury. 

Mistrials can occur for many reasons, such as death of a juror or attorney, an impropriety in the drawing of the jury discovered during the trial, a fundamental error prejudical (unfair) to the defendant that cannot be cured by appropriate instructions to the jury (such as the inclusion of highly improper remarks in the prosecutor’s summation), jury misconduct (e.g. having contacts with one of the parties, considering evidence not presented in the trial, conducting an independent investigation of the matter), and/or the jury’s inability to reach a verdict because it is hopelessly deadlocked.

According to the Federal Rules of Evidence, rules 402 and 403, the statement made by Mr. White was inadmissible because the comments were about the defendant’s character.  Evidence pertaining to a person’s character or a trait of character is not admissible for the purpose of proving “what kind of person the defendant is.”  Information of a defendant’s past, which is not germane to the present case, is considered irrelevant and should be omitted. The statement is also irrelevant according to Rule 401 because it does not “have any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would without the evidence.”  Monroe White’s comment was irrelevant due to his actions of elaborating on unnecessary information.

For the defense, it is argued that the judge should declare a mistrial because instructions to the jury to disregard witness’ statements are ineffective and that to continue the trial under these circumstances would deny the defendant his right to a fair trial.  Issues such as belief perseverance, mental control, prior convictions, effects of inadmissible evidence on jurors, legal case law, and reactance theory and perceived fairness are examined.  


For the prosecution, it is argued that “instructions to disregard statements of witnesses are ineffective” are not a strong enough argument to warrant a constitutional challenge to this practice and that furthermore there is no practical alternative. Issues such as intentional forgetting, suppressing unwanted memories, and legal case law are examined.

III. Argument

A. There is considerable evidence that points towards the conclusion that juries cannot dismiss information heard in a trial very easily and as such, a mistrial should be declared.

Most of the psychological evidence is pretty clear on this topic.  There are several justifications to account for this position.  Through suppression studies, reactance theories, and belief perseverance theories the defense argues that the defendant is not likely to have a fair trial because juries cannot forget/disregard what they hear. Since the jury cannot forget what they hear, case law dictates that a mistrial is necessary.

1.  Belief Perseverance 


The reason people cling to a belief even after it has been proven wrong or false was studied by Anderson, Lepper and Ross (1980).  They studied circumstances in which a belief was entirely based on certain evidence, but then that same evidence was discredited.  This became an experiment on theory perseverance.  In the study, subjects first had to explain an empirical relationship only to find out afterwards that the evidence on which this empirical relationship was based was actually fictitious.  The relationship that the subjects were asked to explain was that between the preference of a firefighter to take risks or be cautious, and his/her success in the occupation.  The results of the study were clear, subjects that had believed that a positively correlated relationship existed continued to believe that the positive relationship existed even after they were debriefed and told that the data was made-up, and those that had believed a negatively correlated relationship existed also continued to do so.  When a second experiment was conducted in which subjects were asked to write out an explanation for the empirical relationship and were then debriefed about the fictitious information, the results showed that subjects’ belief perseverance is actually strengthened when they are asked to explain the evidence they were shown.  This study is associated with jury-decision making because it implies that “instructions to disregard information may fail when the discredited information has already activated the formation of a theory or explanatory structure” (Kassin & Studebaker, 1998). It further suggests that the jury is actually more likely to utilize it and believe it as true. 

2.  Prior Convictions


The influence of prior convictions on juror’s decision making was revealed in a study by Greene and Dodge (1995).  In the trial case of Mr. Mayo, the prosecution presented Mr. White as a witness.  White blurted out that Mayo had been in jail for beating his wife and selling dope.  This study is relevant to the present case because it shows how evidence presented about the defendant’s prior convictions effects the jury’s decision.

  
Greene and Dodge created a study in which participants were mailed a summary of a bank robbery trial, a set of jury instructions which explained the reasonable doubt criteria and the elements necessary in order to convict the defendant, and a questionnaire. The controlled variables were the type of evidence presented and the presence or absence of instructions that limited the use of that evidence.  There were three types of evidence presented: prior acquittal, prior conviction, and no information about a prior trial.  Half of the participants were given instructions about how to apply evidence of a prior criminal record and half were not.  


The results of the study showed that jurors who read evidence of a prior conviction were more likely to convict jurors who had information about a previous acquittal.  There was no difference in sentencing between those jurors who had received information of a previous acquittal and no information about a prior record.  Also, the study showed that the jurors had more negative presumptions about the defendant if s/he had been previously convicted of a crime.  If jurors like the ones in Mr. Mayo’s case are given information about a prior conviction, they are more likely to convict. This is a problem, since information about prior convictions is inadmissible.


3.  Effects of Inadmissible evidence on jurors


In a study conducted by Sue, Smith, and Caldwell (1973), the authors wanted to see if evidence that was ruled inadmissible by the judge still has an influence on the decisions the jury made.  They designed a study in which subjects read a summary of a trial and then were asked to give a verdict.  All subjects read the same case, but some participants were given either additional minor or strong initial evidence against the defendant.  The conditions measured were whether additional damaging evidence was ruled admissible or inadmissible by the judge, and whether they were simply not presented this additional evidence.  


Theoretically, the jurors that were presented the evidence, and it was ruled admissible, should have had the highest proportion of guilty verdicts.  Also, if the jurors did not let the inadmissible evidence affect their decisions, then there should be no difference between the jury that was presented the inadmissible evidence and then told to disregard it and the jurors that were never presented this evidence.  Once the data was collected, the results showed something a bit different.  The group that was presented the admissible evidence had the highest proportion of guilty votes (47%), followed by the group that was presented the evidence and it was ruled inadmissible (44%), and the last group, the control group which was never presented the evidence (24%).  If the jury that was presented the inadmissible evidence had not let that evidence affect their decision then they would have convicted the defendant 24% of time, just like the control group.  This data shows that the instruction of the judge to disregard certain evidence was probably not followed by jury, and could be the cause of many false convictions – Mr. Mayo’s included.  


4.  Risks that substantiate a mistrial


Because of the kind of blatantly prejudicial statement made by Mr. White, there is a substantial risk that the jury looked to the extra judicial statement in determining the guilt of Mr. Mayo. It is very unlikely that testimony about Mr. Mayo’s prior arrests and convictions would be ignored by the jury – that’s why the statement was inadmissible in the first place. According to Bruton v. United States (1968), if such a risk exists, a mistrial is necessary in spite of judicial instructions to disregard the inadmissible testimony/evidence.  Furthermore, according to U.S. v. St. Clair (1988), if the inadmissible evidence was crucial to the jury’s decision, and as such would necessarily influence the jury, a curative instruction is not sufficient.


Because we cannot know the entire proceeding of the case, it is impossible to know for sure if the testimony given by Mr. White was crucial. Based on the information we do have, however, it appears that the statement in question was crucial. As such, the defendant’s right to a fair and impartial trial as guaranteed by the sixth amendment was violated.


5.  Reactance theory and perceived fairness


Pickel (1995) studied the possible reasons why mock jurors can or cannot disregard inadmissible conviction evidence and hearsay.  The study had several experiments which examined the role of evidence of prior convictions, inadmissible hearsay, a judge’s instructions to disregard inadmissible evidence, and whether the credibility of a witness affects the jurors’ decisions concerning inadmissible evidence.  One of the experiments dealt with the admissibility variable. The four conditions in this experiment were: admissible, inadmissible without explanation, inadmissible with explanation, and a control condition in which there was no critical evidence presented.  The results showed that jurors who were told that evidence was inadmissible and then given an explanation for why it was inadmissible were more likely to find the defendant guilty than those who were given no explanation at all.  The data also showed that when witness credibility was high, the jurors chose a guilty verdict more often.  If then, the judge in Mr. Mayo’s case explained why the statement was inadmissible, the jurors were in fact more likely to convict him especially if Mr. White appeared credible.


Another experiment showed that subjects’ perceptions of fairness depended on the type of evidence provided; this could explain why the legal explanation the judge provides with the inadmissible evidence causes their ruling to be different if no explanation is provided.  Therefore  “it is possible that perceived fairness moderates reactance so that jurors display reactance only if they believe it is fair and just to use the presented evidence to determine guilt,” (Pickel, 1995), regardless of instructions to disregard what they heard.  This research is consistent with the motivationally oriented theory, which states that people are motivated to protect their freedom to think, feel, and act in a way that they choose.  If the jury in this case felt  need to protect their freedom they would have disregarded the judge’s instructions and based their decision, at least in part, on their own criteria which most likely includes the inadmissible testimony.

B.  
Evidence shows that people are able to forget information when they are told to do so, and thus case law dictates a mistrial is not necessary.


Scientific studies involving intentional forgetting and the suppression of unwanted memories suggest that people can in fact disregard information if they are told to do so.  If this is so, case law is clear in prescribing that a mistrial is not warranted, resulting convictions are completely fair, and mistrial is out of the question.


1.  Intentional Forgetting


In 1994, Johnson studied intentional forgetting, which is defined as  “a motivated attempt to limit the future expression of a specific memory content”.  In the experiment, subjects attempted to comply with explicit instructions to forget.  When a person successfully was able to forget, this is measured by having more R-cued (cued for remembering) than F-cued (cued for forgetting) information.  The evidence suggests that there are two post-retrieval decision processes that can lead to successful intentional forgetting. The first is used in a rule-based strategy, in which the evidence itself is reviewed and then a decision must be made in order to produce a response. For example, when given a cue to forget numbers that were previously learned, one may review all of the items one can remember, both R and F cued, but produce only the R- cued items. The second process is a theory-based strategy.  A person tries to adjust one's response on the basis of a theory about how the F-cued information could influence it. This could occur if reviewing the evidence would be difficult or impossible. 


 Overall, the evidence shows that information can be forgotten on cue, depending on how the to-be-forgotten info was encoded, the scope of the instruction, and the type of retrieval task.  Segregation and inhibition, which are memory-based processes, cause F-cued material to be expressed very limitedly by obstructing its later retrieval. Thus, one tends to retrieve only R-cued information, on which subsequent decision processes operate. This study clearly suggests that jurors are able to forget information when they’re told to do so, but that they must actively try to do so.


2.  Suppressing unwanted memories



Anderson and Green (2001) conducted a study in which they researched how the mind can repress unwanted memories.  They conducted a study in which the recall of an unwanted memory becomes difficult by trying to prevent awareness of cues that remind them of that memory.  


They reached this conclusion by asking subjects to recall half of the right-handed words of 40 unrelated word pairs. Subjects were told in advance which word pairs they would need to recall and which they would need to suppress.  Then the subjects were asked to either recall and say the word that corresponded with its pair, or not think about the response.  The subjects had to recognize if the word pair was one that they were asked to remember or not.  For the pairs that subjects were asked not to think about, it was stressed not to even let the paired word enter consciousness at all.  


The results showed “final recall of suppressed items was worse than baseline items, and impairment increased linearly with suppression practice”.  This means that when the subjects were controlling their awareness the words, they were also controlling the process of retrieval of memory.  By regulating consciousness, subjects are suppressing the unwanted memory.  It is implied, then, that jurors could do the same.    


3.  Curative Instructions


If the statement made by Mr. White had been left unchecked, there is no question that it would have rendered an unfair verdict (U.S. v. Meridyth, 2004). However, with a curative statement, as was given in this case, it was not harmful. The statement did not infect the trial with such unfairness as to make the resulting conviction a denial of due process and thus unfair (Greer, Warden v. Miller, 1987). 

The entire turn of events in question consisted of a single question, which was not a gratuitous attempt to improperly influence the jury (U.S. v Meridyth, 2004). It was immediately objected and a curative instruction followed shortly thereafter. The lapse of time between the improper statement and the curative instruction was not long enough to require a mistrial (U.S. v. Encee, 2001). Because of these immediate sequences of events, the defendant’s rights were not violated (Greer, Warden v. Miller, 1987). 


Throughout legal case history, it has been held by the United States that inadmissible testimony and/or evidence is ordinarily cured by an instruction to the jury to disregard and thus does not infringe upon defendant’s right to a fair and impartial jury (U.S. v. Nelson, 1993; U.S. v. Pulido-Jacobo, 2004). According to Meridyth, there are two relevant factors to consider when considering a mistrial: If the statement was limited with instruction from the judge and if the statement was inconsequential in light of other evidence, including the strength of the government’s case (U.S. v. Maza, 1996). 


Likewise, in United States v. Gabaldon, it was decided that motions for a mistrial call for the examination of prejudicial impact of the error(s) in light of the entire case. Since the trial judge is the one with the most familiarity with this case, he is the only one who could really know if the entire case was strong enough to render the statement made by Mr. White inconsequential. His decision, obviously, was that the case was in fact strong enough. Also, since the statement made by Mr. White was limited by an instruction to disregard, a mistrial is not warranted here. 

Finally, jurors are presumed to follow their instructions (Weeks v. Angelone, 2000). Since they were given instructions to disregard the statement made by Mr. White, it can be presumed that they did so and the resulting conviction was, in fact, completely fair and a mistrial is out of the question.

IV. Proposed Resolutions


Many alternatives have risen for judges to deal with inadmissible evidence. One example is for judges to inform juries at the start of every trial with a general warning that some of the information they will receive will be inadmissible.  Research shows that pre-evidence jury instructions are generally more effective than post-evidence instructions (FosterLee, Horowitz, & Bourgeois, 1993; Kassin & Wrightsman, 1979; Smith, 1991).  

Kassin and Studebaker (1998) also proposed that another way to approach inadmissible evidence is for the judge to explain that the prohibited information should be discounted not for strictly procedural reasons, but because it cannot be trusted. (Kassin and Studebacker, 1998).  Based on evidence examined by Kassin and Studebacker, jurors may be more likely to disregard inadmissible testimony/evidence when explain the grounds for it sinadmissibility.

A final solution has been proposed to replace the live trial with videotape as a way to sterilize the presentation of the evidence and prevent the jury from ever hearing the inadmissible evidence.  The testimony would be videotaped; the judge would then view the tape, rule on objections, and delete all inadmissible testimony, leaving the jury to base its judgment on valid and reliable information.  This scenario may sound like a final solution. However, it may cause jurors to be less attentive to the videotape than to the spontaneous and live event. If future research shows that jurors can not be attentative enough to render fair verdicts on such cases, then it will not be a solution at all.  
V.  Conclusion


In conclusion, evidence has been presented to support the prosecution as well as the defense. There has been a substantial amount of evidence showing that juries cannot dismiss information heard in a trial, and that a mistrial would be needed.  Through research such as suppression studies, reactance theories, and belief perseverance theories it has been illustrated that once a jury is exposed to certain information that plays a role in deciding a verdict, the jury will most likely recall and use that information.  However, convincing evidence has also been introduced by the defense. For example, if the defendant is getting mistreated by prejudice remarks or unfairness than for the best decision of the case outcome, and mistrial may be the only solution.  Furthermore, the psychological evidence suggests both that juries can disregard curative instructions and that they can not.


Because there is strong evidence for both sides of this argument, it is not realistic to change current law regarding mistrials. Until more definitive evidence for one side or the other is produced by the psychological community, there is no need to change the law because it is not evident that anything is wrong with it. Our recommendation, then, is for the current case law to stand until such time that clear, irrefutable evidence is produced to encourage modifying it. In this case, then, a mistrial is not warranted. 
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