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I.     STATEMENT OF INTEREST

     We defend the Hearing Court’s decision in denying the Defendants application to introduce the testimony of a psychological expert for the purpose of explaining to the jury the factors that may influence the perception and memory of a witness and how these factors may affect the reliability of identification testimony.   We believe that the Court acted properly in summarily denying their request for an evidentiary hearing and that no harm occurred because the evidence should not have been admitted if the hearing been held. 

II.     SUMMARY OF ARGUMENT

      Psychologists are often asked to testify in court about eyewitness memory research. The research areas they frequently testify about suggests that their testimony has greater prejudicial than probative value and should not be allowed in court.  Not only does a generally accepted theory for eyewitness identification not exist, but the evidence in many areas is inconsistent, the procedures and measures used to study various relationships are not well tied to legal procedure, and there is no evidence that the experts who testify would be any better at detecting witness inaccuracy than uninformed jurors. Also, the nature of what is known about human memory is so complex that an honest presentation of this knowledge to a jury would only serve to confuse rather than improve their decision-making. Psychologists draw upon many competing theories on human behavior when reaching their conclusions. There is also a large amount of scientific literature that has addressed empirically testable predictions that are based on those theories. Psychologists present many theoretical constructs in expert testimony that have little to no scientific validation.

     The judge was not obligated by law to hold an evidentiary hearing and had the judge erred in the decision in denying the application of a psychological expert, it would not have caused any harm because the testimony that would have been proffered would not have met the standards for scientific evidence and would not have been admitted anyways.
III.     ARGUMENT

     A. Case Histories Concerning Expert Testimony.

     Nearly 100 years ago, Hugo Munsterberg tried to argue that because experimental psychology concerns itself with the scientific study of human behavior and experience, the results of laboratory studies on human perception and memory should be especially relevant to American courts' evaluations of witness testimony. After Munsterberg ‘s proposals were found to be lacking sufficient empirical support, he attacked the legal establishment for their lack of appreciation and endorsement of psychology's offerings.  

     The earliest reported decision concerning expert testimony on eyewitness identification was Criglow v. State, 1931. The trial court, along with the Supreme Court of Arkansas excluded the expert testimony, sought by the defendant, about his opinion on the powers of observation and recollection of eyewitnesses. The court held that such testimony would usurp the function of the jury to pass upon the credibility and weight of evidence. 

     In 1952 an appellate court in People v. Collier followed the reasoning of Criglow when the defendant sought to call a psychology professor to testify on the reliability of the victims’ observation.  The court found that the evidence was not within the “proper field of expert testimony” and that it “was a matter within the province of the jury.” A Ninth Circuit case, United States v. Amaral, also followed this reasoning by stating that the jury should determine what weight to give an eyewitness’ testimony rather than an expert. It was believed that problems with eyewitness identification could be brought out on cross-examination.  Some courts expressed the concern that an expert’s testimony would be highly prejudicial because of the weight that lay jurors would give it. In Bloodsworth v. Maryland, the Court of Appeals acknowledged the Frye-Reed standard was appropriate for some types of evidence, but not for expert evidence on eyewitness reliability.  The court reasoned that eyewitness reliability “was not beyond the ken of the jurors.”  The New York Court of Appeals' first and only review of a decision concerning expert identification testimony was in People v. Mooney.  The Supreme Court held that expert testimony was inadmissible as a matter of law.  The defendant then appealed to the Court of Appeals, which held that the trial court acted within its sound discretion by excluding the expert identification testimony.  The court reasoned that no question of law existed because the trial court based its decision upon the exercise of its discretion.  In People v. Knighton, the Third Department held that there was no abuse of discretion in the trial court’s refusal to admit the expert identification testimony.  Once again, the court reasoned that the trial court was within its discretion in finding that the expert testimony would not be helpful because the subject matter was within the common understanding of laypersons.  Traditional direct and cross-examination and a charge that urged the jury to carefully scrutinize eyewitness identifications would suffice in bringing out factors bearing on the reliability of identifications, the court stated that, generally, this type of expert would only invade the province of the jury if permitted to testify.  Later in People v. Wong, the Supreme Court held that the expert identification testimony was inadmissible and that no sufficient basis for presenting the reliability expert was made.  The prosecutor's murder case in Wong rested upon a single eyewitness who allegedly observed the defendant for about twenty seconds. The court concluded that the jury could assess the identification on its own since it is within their common knowledge.  Finally, in People v. McCray, the First Department was faced with a case involving the admissibility of expert identification testimony.  The court referenced the Mooney decision as authority and held that the trial court committed no error in not permitting the expert’s testimony. 

     One reason for the objection in the admissibility of an expert witness is that, because the testimony relates to the credibility of the eyewitness, it “invades the province of the jury.” It has been argued that the testimony of the expert witness is not probative and unfairly prejudicial to the jury. Most appellate courts believe that the admittance of expert testimony is within the discretion of the trial court, and will rarely review the decision of a trial judge who excludes the expert testimony. This has given trial courts a broad leeway in how they deal with expert testimony that pertains to the reliability of a witness’ memory.  Trial courts that continue to exclude the testimony of experts about eyewitness reliability rely on several rationales.  Some courts believe that such evidence would not assist the jury in making their decisions. Other courts exclude such testimony because the defendant can present scientific bases concerning the fallibility of eyewitnesses during jury instructions, or the expert’s testimony was not applicable to the issue at hand, or maybe, the defendant addressed the issue during cross-examination and closing arguments.

1.  Laws 

     Laws are put into place to protect both the defendant and the witness and to ensure a speedy trial.  Laws help in making sure that eyewitnesses explain the situation to the best of their ability.  Rule 701 states that the eyewitnesses must give the trier of fact an accurate representation of the event while not wasting the courts time.  The testimony must be to the point while providing relevant information that will lead the court into its next topic. This ensures that the information given to the court is relevant to the case while providing facts that cannot be gathered elsewhere in the presentation of facts.  In turn, the witness must have a purpose, a purpose for sitting on the stand and must be a relevant source of information.  For example, one would not call on their defendant’s mother in order to testify that the defendant was once, a good child, in a corporate lawsuit.  A witness can testify in court if, “particularized knowledge that the witness has by virtue of his or her position in the business,” (Cornell).  This type of witness, for example, may be a plumber who needs to explain how household toilets work because the murder weapon clogged the pipes after it was flushed.  This testimony would be considered relevant to the case because the trier of fact, most likely, does not know how exactly how plumbing works.

     An expert, by definition, is someone who is very skillful or well informed in some special field.  But not every well-informed or very skillful individual is entitled to testify as an expert witness.  In order to testify, the witness must be “qualified”, that is, the court must be convinced that the witness possesses knowledge, skill, experience, training, or education that will assist the trier of fact to understand the evidence.  The basic definition of an expert is someone who knows more about the subject than the jury and can contribute to the jury’s job.  However, perception and memory may be within the common knowledge and experience of the trier of fact (trial judge or jury). To paraphrase one Ontario judge’s (Yarmey & Jones, 1983) comments when he chose not to admit my testimony as an expert witness: “Jurors have been deliberating about questions regarding perception and memory for over 200 years and there is nothing new a psychologist can tell us about these processes”. 
     Rule 702 was adopted in 1975 and was last amended in the year 2000.  Rule 702 applies the knowledge of an expert witness in court.  An expert witness is used because of their specialized knowledge; this Rule ensures that the knowledge of the witness is shared information through their field.  The witness must be a well-trained professional in order for their opinion to be valid in court.  The roll of the expert is to only clarify what the court does not already understand.  Though the expert is often used to share their specialized knowledge, they can often be used to, “as a trial technique to wear down adversaries,” (Cornell).  In turn, this technique is used to discredit the other side of the case to make ones case stronger by making the other look weaker.  In Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993), the judge was put in charge of ruling whether or not expert testimony would be permitted.  Ultimately the judge has the power and control in the courtroom, “the trail judge in all cases of proffered expert testimony must find that it is properly grounded, well-reasoned, and not speculative before it can be admitted,” (Cornell).  This is to make sure the expert is useful in leaving the trier of fact with helpful information to aid them in making a decision. Rule 702 makes it possible that only those knowledgeable in a particular field can give a useful testimony, but it is up the trier of fact to deem what is useful and what is not.

      Rules 701 and 702 cover what kind of expert will be allowed in the courtroom and how the expert is allowed to give testimony. While rule 703 deals with which part of testimony the expert will submit into evidence.  When an expert testifies in a court of law it is up to the trier of fact to listen to their statements in the form of opinions and assertions, and be able to distinguish what is fact.  The expert must be stating facts when stating opinions that are due to specialized knowledge in their field.  The opinion of the expert is fact among other experts who are within their realm of expertise.  The expert must submit into evidence their methodology for their findings, but not the specific steps to the procedure; so that any of their colleagues would be able to repeat the methods.  The expert opinion must be the same among experts in that expert A will be able to make a similar testimony to expert B because each shares knowledge in their respective field.  This means that the expert cannot supply personal opinion or facts that will not lead the case forward.  The expert is able to make educated statements of fact rather than statements of opinion.  The expert witness is to be a tool and these rules are guidelines as how one should be able to use that tool, or expert witness.  These rules also help set guidelines for how an expert should behave in court and give information that pertains to a case.  The courts, in order to be fair and just, must be uniform, they need to have a standard and if an expert is a tool, there has to be a standard as to how that tool should be administered within the courtroom.  If that tool does not have a purpose, then it should not be used to build a case. An expert’s testimony is used for reasons of clarification and is in place only to help the trier of fact make educated decisions, because the expert is only supplying knowledge from outside the courtroom. Expert opinion rarely plays a crucial role in helping judges and juries to understand and to resolve critical issues in a case. Rule 702 supplanted Frye, and developed what has become known as the Daubert test.

            While Rule 703 evaluates the role of the expert in the courtroom, Rule 704 looks at the decision makers who will be appraising the expert testimony.  Rule 703 states that “the trier of fact must be able to discern through various testimonies to better understand which if fact and which is fiction”.  For example, if two eyewitnesses to a crime have conflicting statements or inferences, it is up to the trier of fact to be able to decide which testimony they believe.  It is the responsibility of the trier of fact to figure out what is fact in the courtroom.  Except when facts pertain to specific laws, then it is up to the judge, not the jury, to decide if the information will be permitted.  

       In this case, the defense wants to use an expert witness to discount eyewitness testimony used by the prosecution.  Then, perhaps the prosecution could bring in an expert who could discount everything the first witness testified to.  When two pieces of conflicting evidence is given, under Rule 704, the trier of fact must decide which testimony to believe when making a decision.  An expert’s testimony must be relevant to the case and must help move the court forward.

2.  Federal Rules of Civil Procedure.

      An expert cannot simply arrive at the trial and offer opinion testimony that was not previously disclosed to the other side.  The Federal Rules of Civil Procedure requires that the parties disclose to one another in advance of the trial, and at a time usually set by the trial court, the identity of any witness who may be used to present an expert opinion testimony at trial.  The disclosure must include a written report containing a complete statement of all opinions the expert intends to express at trial and their bases, as well as all of the data or other information the expert considered in forming the opinions.  The expert’s report must identify any exhibits that he intends to use to summarize or support their opinions and list the expert’s qualifications, including a list of their recent publications.  Further, the expert’s report must identify the expert’s compensation and list any other cases in which they have testified as an expert within the preceding four years. 

     The parties typically depose one another’s experts following the exchange of these reports.  There are two basic theories concerning expert depositions.  Some attorneys depose experts solely as a discovery mechanism to make sure that they understand all of the expert’s opinions entirely, as well as the complete bases for those opinions.  These attorneys save their cross-examination for trial in an effort to avoid giving the expert the opportunity to prepare for cross-examination.  Other attorneys view expert depositions as their best opportunity to undermine the expert.  They ask the expert few open-ended discovery questions, and focus instead on leading and hypothetical questions intended to demonstrate that the expert’s theories are flawed, the expert misapprehends the facts, or the expert has improperly applied their theories to the facts.  In either case, after the parties exchange expert reports and depose one another’s experts, it is rare that an expert’s opinion at trial takes either side by much surprise. 

     The Federal Rules of Civil Procedure (FRCP) states that expert witnesses, through their specialized knowledge, will be used only to assist the jury in understanding the evidence or determining a fact in issue. However, in actuality an attorney hires an expert to serve one primary purpose, which is to be a convincing and effective “salesperson” for that attorney’s position. This makes the job of locating the right expert a very important task.  To ensure the proper use of an expert, an attorney must expend a significant amount of energy and time, adding significant costs to the client, in identifying the right expert, evaluating them, and making the final determination as to retain them or not.  

     As the trier of fact, the jury is entitled to a substantial swatch of evidence.  The question that lawyers have been asking for many decades is whether the trial judge should serve as a gatekeeper that involves some assessment of the evidence before it can be presented to the jury.  In federal courts, the answer is clear; the judge serves in such a capacity.  The 1923 decision of the D.C. Circuit in Frye v. United States, which predated the Federal Rules of Evidence, was based on common law.  As the Frye court stated, “just when a scientific principle or discovery crosses the line between the experimental and demonstrable stages is difficult to define.  Somewhere in this twilight zone the evidential force of the principle must be recognized, and while courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.”  It did not refer to the “general acceptance” standard outlined in Frye, a point that the U.S. Supreme Court, in Daubert v. Merrill Dow Pharmaceuticals, relied upon in dispensing with this requirement.  In turn, this would require a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue.  The trial court excluded the expert’s opinion (Daubert v. Merrill Dow Pharmaceuticals) on the basis that it was speculative and that  “an expert’s opinion that is based on assumptions of fact without evidentiary support, or on speculative or conjectural factors, has no evidentiary value and must be excluded from evidence.  When an expert’s opinion is unaccompanied by a reasonable explanation connecting the factual predicates to the ultimate conclusion, that opinion has no evidentiary value for the fact that expert opinion is worth no more than the reasons upon which it relies”.   “An expert who gives only a conclusory opinion does not assist the jury to determine what occurred, but instead supplants the jury by declaring what occurred.”

      3.  The Court as a Gatekeeper.

     In 1993, the Supreme Court of the United States ruled that trial courts must act as gatekeepers to exclude unreliable expert opinion.  Six years later, in Kumho Tire v. Carmichael, the Supreme Court clarified that the standard it pronounced in Daubert applies to all expert testimony, not just scientific testimony, and the year after that, Congress amended the Federal Rules of Evidence to accommodate more clearly the Daubert standard. 

     In Daubert v. Merrell Dow Pharmaceuticals, Inc., the plaintiffs had an expert who was qualified by training and experience, but whose methods of analysis of the data were not accepted by other scientists and had not been subjected to peer review in the literature.  The trial court excluded the evidence, holding that the federal rules required the judge to act as a "gatekeeper" to prevent the jury from hearing unreliable evidence or evidence whose value was outweighed by its prejudicial nature. The standard that the trial court applied was called the "Frye test", first laid down in the Frye case in 1923. The plaintiffs appealed, arguing that when the Federal Rules of Evidence were revised, they abandoned the Frye test.  The United States Supreme Court agreed, finding that the FRE were intended to broaden the scope of admissible evidence, relying on judges and attorneys to assure the reliability of the evidence presented to the jury.  The Court held that 
”while general acceptance by the scientific community could be considered in evaluating expert testimony, it was only one of several factors that the trial court must consider”.  The Court proposed that judges should be aware that science is a process in which theories are proposed, debated, and accepted or rejected over a period of time.  As well as they should look to factors such as “whether the expert's theories had been published in peer-reviewed journals, whether they relied on accepted methods of analysis, and whether they properly reflected the underlying data they were based on”. The Supreme Court reversed the trial court's exclusion of evidence in Daubert and sent the case back to the Circuit court to be reconsidered.  Applying the standards established by the Supreme Court's ruling, the Circuit court reevaluated trial court's exclusion of the plaintiff's proffered testimony.  The Circuit court found that trial court's reasoning under the Frye standard also included sufficient justification to exclude the evidence under the Daubert test.  The Circuit court then reinstated the trial courts exclusion of the evidence. Under the Frye Rule, the judge then had to determine if the testimony was consistent with “a generally accepted scientific standard”.  This required the judge to look at many of the same factors required under the Daubert decision.  The major change was that the judge was given latitude to accept testimony that was determined to be reliable, even if it was not generally accepted. Trial judges have great discretion in their decisions about how cases are tried in their courts. Appellant courts generally will not overrule a trial judge's decision on a procedural matter unless the court abused its discretion.  While this is a difficult standard to quantify, it usually requires the appealing party to show that some rule or precedent case clearly holds that the judge must rule a given way and has no discretion to rule differently.  This is a very hard standard to meet.

     Rule 705 addresses what the expert must disclose to the court as far as facts are concerned.  The expert can only provide information to questions that are asked of them without giving any additional information. If this were to occur, the expert could sway the court in an unfavorable direction because they shared information that may not have been relevant to the case; “if the objection is made that leaving it to the cross-examiner to bring out the supporting data is essentially unfair, the answer is that he is under no compulsion to bring out any facts or data expect those unfavorable to the opinion, “(Cornell).  The expert must answer questions to the best of their ability, while not adding to their testimony in ways they see fit.  The expert is there to testify only in their field of expertise and nothing outside of that realm.  They are to provide facts and figures, not personal opinion.

      Rule 706 makes sure that the court does not have to allow any specific witness hired by the defendant or the prosecution. It also says that the witness will come to the court of their own will when they are asked to testify by the court.  This ensures that the expert witness does not have to drop their practice in order for them to testify in court so that they are free to continue with their profession if they so choose to do so.  Once an expert witness is allowed to testify in court, they must be available to be of service to both sides.

      In a post-Daubert world, courts considering the admissibility of expert testimony must become somewhat experts themselves in the subject matter of the testimony.  It is well settled now that courts must determine whether expert testimony offered used valid reasoning or methods, and is a valid application of those methods r that reasoning. No longer are there per se admissibility rules, courts must consider such matters as whether the theory can be and has been tested, the degree of acceptance of the methods or subject matter in the field, peer review, and k own or potential error rates.  Clearly, few judges will have significant expertise in any substantive scientific area.  Accordingly, judges must learn enough about the field in which an expert proposes to testify to permit the judge to evaluate the admissibility of the testimony. 

B. Researchers Cannot Accurately Predict the Memory of a Witness 

      Experimental psychology, as well as eyewitness research, has been criticized in general for its artificiality, its failure to study representative subjects, and its lack of being able to generalize their findings. Robert G. Pachella expressed the belief that expert witnesses demonstrate an unwarranted degree of faith in experimental psychology, and that generalizing results from laboratory research to the courtroom is full of difficulties. Few studies are relevant to the conditions of any specific court case, Pachella argued, and there is a risk of "significant misrepresentation of the results of the research." He stated that "court cases usually ask questions about the abilities of an individual witness, but experiments are rarely designed to study the performance of individual subjects; our statistical instances are based on mean values, from averaging over groups of individuals." Different types of experiments would have to be done in order to answer questions about individuals.

     Donald N. Bersoff believed that “by using social science data along with psychological experts by the legal system puts a strain on the constitutional limitations on the courts”. Based on his years of experience on the legal staff of the American Psychological Association, Bersoff concluded that much social science research is truly irrelevant to the courts, and deplored the subversion of psychologists by lawyers who persuade them "to testify as advocates for a particular position rather than as objective scientists." Bersoff contended that, “ In the long run, experimental psychologists may better serve the course of science and the aims of proper adjudication if they resist the temptation to generalize their scientific expertise to the ultimate legal issues, even if urged to do so by attorneys and the courts. Psychologists should not dress what may be essentially a layperson's opinion about how a case should be decided in the cloak of scientific expert testimony”. He believes it would be more appropriate if psychologists restricted their testimony to what they do best and most accurately, the highly skilled observation of human behavior. 

     The defendant wanted to hire an expert witness who would give testimony about the reconstructive nature of memory and the factors that affect the perception, encoding, storage and retrieval stages of the memory process, as well as the effects of stress and violence, the presence of a weapon, the passage of time, suggestive lineup procedures, and the relationship between witness confidence and accuracy. Under cross-examination, the expert would have to admit that the research on which he was relying on, used college undergraduates as subjects and crime simulations rather than actual crimes; that some psychologists expressed doubts about the reliability of the research findings and whether they are generalizable to actual crimes; that stress and violence can sometimes improve memory; that individuals differ with respect to their reactions to stress and violence; that there is no way to know how much stress a witness experienced at the time of the crime; that some studies show strong positive relation between eyewitness confidence and identification accuracy; that even in the studies that show a low correlation, some witnesses made correct identifications and were highly confident; that in experiments there are usually no meaningful consequences associated with false or correct identifications; and that he was being paid $160 per hour to present the testimony. 

     Because assessing the qualifications of an expert is a preliminary task performed by the trial judge, the appellate courts give the trial judge broad discretion and judges can in good faith differ as to the need for experts and whether a particular expert is qualified. Judges may, for instance, be suspicious of whether results of research conducted using college students, as subjects are directly transferable to adult behavior in a real world setting. There may also be a bit of resentment about the criticism of judges by some academics in the field. Of course, a variety of reasons, based on the evidence, may explain why a judge decides to admit or exclude an expert's opinion and its supporting data. Several standards have been developed to guide judges in their decisions to admit or exclude expert testimony. For several decades, courts have rejected expert testimony on eyewitness identification as involving a matter of common knowledge, as an invasion of the province of the jury, or as unduly prejudicial.

     Daubert has caused an avalanche of comment in scholarly publications. Some State courts have followed Daubert, and some have not. In at least two cases where eyewitness expert testimony was rejected, however, the eyewitness testimony was not the sole evidence in the case. Rather, other compelling evidence existed, raising the issues of jury confusion and failure to assist the jury if expert testimony were to be allowed. 

    1.    Applying Research Findings to the Real World.  

    Courts have expressed many issues concerning whether or not eyewitness experts should be allowed to testify. Both United States v. Fosher (1979) and United States v. Poole (1986) raised the question of, “whether or not the jury may already be well aware of the things the expert might testify to”. United States v. Smith (1984) questioned whether the expert’s testimony about the effect of particular facts about eyewitness reliability would add to the jury’s gen​eral knowledge. Because of a lack of understanding by many members of the judiciary concerning the nature of science, courts have been misled about the validity, consis​tency, and generalizability of the research.  Researchers in eyewitness memory have been overconfident in their own expertise

     . We argue that a generally accepted theory of eyewitness identifi​cation that is capable of predicting witness accuracy in a real world situation does not exist. The science of psychology has developed many useful and interesting models of memory; but the fact still remains that no theory of memory has been introduced as of yet, that would allow researchers to predict how accurately people will be able to identify a defendant whom they have seen commit a crime. Accurate and exact prediction is prevented in part because the phenomena are complex, in part because we may be unable to measure the appropriate variables, and in part because the theories are not sufficiently developed to be able to tell us how the many potentially relevant variables combine, to allow prediction (Lykken, 1991). We be​lieve that substantial evidence sup​ports the claim that research on eyewitness memory continues to lack external validity and, there​fore, that testimony about factors that affect eye​witness memory should not be allowed in court. As well as the conclusions, drawn by defense “experts” (e.g., that fac​tors such as stress, racial dissimilarity, weapon fo​cus, confidence, selective atten​tion, short expo​sure durations, sugges​tion affect the accuracy of eye​witness identifi​cations and testimony) cannot be applied to the real world. We believe that it is very unlikely they could help juries reach a more accurate decision about the probable guilt of defendants. 

      2. Face Validity (Legal Verisimilitude)

     Face validity is the weakest procedure used in attempting to test whether the conclusions drawn from a particular simulation procedure can be generalized to actual crime situations (e.g., Crano and Brewer, 1973). A study is said to have a high degree of face validity if it appears, on its surface, to have adequately simu​lated the process under study. The terms “forensic relevance: and “legal verisimilitude” are sometimes used in a manner that implies that the only correct method of assessing generality is face value.  Although the forensic relevance of research in eyewitness memory is a crucial issue, one must establish the generality to the legal system of results from simulation research by conducting additional empirical research that uses methods and procedures different from those used in the simulations (Crano and Brewer, 1973 and Webb, et al., 1981). This would mean that generality and forensic relevance would be determined by empirical research and not by the judgment of observers, who may be biased. For a conclusion to be considered general, the empirical results should be consistent with the conclusion regardless of the methods and subjects that were used to test it. An even stronger test of external validity would be to compare the conclusions accuracy in the conditions and situations that one would hope the conclusion would generalize, with witnesses to actual crimes.

     Virtually all of the studies being conducted on eyewitness memory involve witnesses, where in fact, it is the victims who supply the evidence in the majority of crimes (with the exception of murder) where eyewitness identification is used as part of the evidence. We know from an extensive review of the facial memory literature by Shapiro and Penrod (1986) that sub​jects average a little more than six seconds of study time per face. In the only study (Moore, Ebbesen, & Konecni, 1994) that has attempted to collect data about the average amount of time real wit​nesses and victims had to study the face of the criminal, the median exposure duration was estimated to be somewhere between 5 and 10 minutes (not seconds). In other words, the few seconds of exposure used in most laboratory studies of face memory are considerably shorter than the time the large majority of witnesses to real crimes have to study a face. 
      3.     Measures of Subject Memory

     A similar problem exists on the measurement side. Measures of subject memory may not provide the accuracy information that is most appropriate to the legal system. In studies involving the recall of witnessed events (Clifford & Scott, 1978, Yuille & Cutshall, 1986), researchers typically report the percent correct of the total number of possible “facts” witnessed, with the researchers defining what “was” and “was not” a fact. In the real world, the legal system rarely knows the total number of facts a witness might recall in a given situation and is more concerned with knowing if those facts are accurate. This is an important distinction because there are many variables that could cause a witness to recall fewer total facts, without having an effect on the accuracy of those facts that are being reported. Also, researchers simply count the total number of facts recalled, and rarely present results about the rate that witnesses recall certain types of facts compared to other types. In the legal system, such issues may be central to determining the guilt of the defendant. Guilt often depends on the accuracy of the witness’s memory for one or two specific facts instead of on how much they remember. So, even the way researchers measure eyewitness accuracy may lack legal verisimilitude. 

     4.  External Validity, and Consistency of Results
     Clifford and Lloyd-Bostock, (1983) argued, “Before communication with legal personnel [about psychological research on eyewitness memory], any findings should be shown to be impervious to the use of different subjects, different research settings, different experimental materials, and different research designs or methodologies.” We believe that the results for many of those factors that have been studied are far from consistent. Since the effects that these different factors have on accuracy can vary depending on the type of subjects, tasks, settings, materials, and so on, conclusions stating, “X interferes with eyewitness accuracy,” lack external validity.  The conclusion cannot be applied in a general way to different witnesses of different crimes because X would be only a factor for some subjects, some tasks, some settings, some materials, and/or some measures.  

     In order to predict a witness’s accuracy about a particular situation, there has to be an understanding of how, exactly, accuracy varies with particular features of that situation. What is the expert supposed to say to the jury that may help them in determining, more accurately, whether the witness’s identification is correct? This would depend on if a precise functional relationship between duration and accuracy has been consistently found. This form of consistency has, to our knowledge, never been applied in the eyewitness accuracy area. Instead, consistency is measured in terms of whether different studies produce significant effects. It comes down to how the expert witness may word their phrases.  One could say that the people who have seen a defendant for more than one minute will be much more accurate (only how much more we don’t know) than someone who has seen a culprit for only a minute.  Or, the expert could say that people who have seen a defendant for less than one minute will be much less accurate than someone who has seen the culprit for an entire minute.  Both conclusions follow equally well however, the former one sounds much better for the defense while the last one sounds much better for the prosecution.  Here again is an example where the prosecution could bring in an expert of their own to testify in order to cancel out whatever the defendants expert witness testified to.  How does this aid the trier of fact? 

In order to be able to predict accuracy from information about a witnessing situation, we need to have an understanding of how, exactly; accuracy varies with particular features of the situation. If it is not consistent then courts should understand that nothing experts could tell jurors would improve their ability to make more accurate guilt decisions.

 5.  Exposure Duration

     Witnesses can make two types of errors when identifying faces: they can fail to identify a face that they have seen before and/or they can falsely identify a face they had not seen before. Jurors should want to know if a witness who may have seen the culprit for two minutes will produce identification that is like those obtained with 1/2 second of exposure or like those obtained with 20 minutes of exposure. However, at this time, an answer to such a question is not known. 

Eyewitness experts called by the defense simply testify that shorter durations of exposure reduce the accuracy of witnesses’ identifications.

6.  Retention Interval

     Most people will agree that memory fades with time and most experts agree that it fades faster immediately after exposure but then tends to level off (Kassin, Ellsworth, and Smith, 1989). Even if this verbal description is accurate, when the results of a number of studies are con​sidered together, the picture that emerges is far from consistent. Penrod, et al, concluded, after citing several in​consistent findings, that the longer the reten​tion inter​val, the worse the performance, but they also noted that, "unless one knows a great deal about the specific condi​tions under which the incident is viewed, it is impossi​ble to predict the precise forgetting curve." We would agree with the latter and extend it to include needing to know how memory is measured, who the sub​jects are, the motivations of the subjects, and so on. Even then, we would argue that the current state of knowledge is such that although one might be able to say that the form of forgetting is best described as a power function (Wixted and Ebbesen, 1991, 1996), one can not accu​rately predict the exact shape of the forgetting curve (that is, the parameter values of the power function) in any given instance. There may be good theoretical explanations for the inconsistencies in the results of studies that examine the effect of retention interval on eyewitness memory. One factor may be the extent that the procedure for measuring memory provides subjects with information about 1) the likelihood that previously seen people are present in the test stimulus set and 2) the consequences for making false, positive identifications. There can be little doubt that generally, people's memories for some things, including what other people look like, fade with time. In a recognition memory test asking witnesses if they had seen a face that they had seen before, we would expect the odds of saying "yes" to decrease as the retention interval increases -- because the witnesses would be forgetting what the face looks like. So, even though we wouldn’t expect someone’s memory for a face that they had never seen before to become stronger as time goes on, why are they then, more likely as time goes on, to positively identify a never seen before face? One reason might be the “pressure” to say, "yes" during the recognition test. The greater the pressure, the more likely subjects may pick someone they did not recognize. With little or no pressure, people could simply say that they can’t remember what the face looked like or that no one looks familiar. Pressure to pick someone can come from several sources. In laboratory tasks where subjects are shown a large number of faces in a test, they may be told that they have seen half of the test faces before and feel inclined to say “yes” about 50% of the time. Other test procedures might have the experimenter imply that one face out of a multiple amount of face choices is a previously seen face (even though none of the faces were actually seen before). This would increase the odds that the subject will pick someone. Finally, the greater the costs of falsely picking a previously unseen face, the less likely people will be to say “yes.” This raises the possibility that accuracy results may depend on variables such as duration and retention interval but also on whether they are given the opportunity to say, “I can’t remember,” or the opportunity to say that they are less than completely confident (Ebbesen and Wixted, 1996). If an increase in the rate of false alarms as retention interval increases is found may depend on the extent that subjects believe they have to pick someone, even if they do not really remember having seen that person before. The re​quirement noted by Clifford, et al. (1983) that minor changes in procedures should not have a substan​tial effect on the findings, has not been met even for a factor whose effects seems so obvious, such as the length of the retention interval.

     If an expert is unable to precisely predict the accuracy rate of an eyewitness’s memory due to retention interval, how will they be able to assist the trier of fact?

  7.  Stress and Memory

     Defense experts frequently claim that high stress causes more mistakes. Or they claim that scientific judgment agrees that emotional arousal is destructive to the per​ception process, and as a result, to memory (Kassin, Ellsworth, and Smith, 1989). Since defense experts rarely mention the details of Deffenbacher's re​view directly in their testimony, it is difficult to know how they would deal with the fact that the studies found that memory is best at low and high levels of stress and worst at medium levels.  A study by Yuille and Cutshall (1986) on the accuracy of 13 real wit​nesses to an actual robbery/killing supports this conclusion. Although there are many interesting findings in this study, one is that witnesses who reported greater arousal while seeing the crime recalled fewer incor​rect facts about the events and individuals involved in the crime than witnesses who re​ported being less aroused. Very high levels of arousal were asso​ciated with better memory than medium levels of arousal. Although some defense experts have pointed out that those witnesses who were most stressed had a better view of the crime and it was the better view rather than the extra stress that may have caused the more accurate memory, it is still the case that whatever extra stress those closer to the crime experienced, it was not enough to cause them to have a worse memory. More importantly, it is exactly these kinds of correlations among different factors such as nearness to crime and stress that make generalizations about the effects of any one factor, in isolation of all others, to real crime scenes in the real world virtually impossible.

     Other factors could cause the effects of stress to vary.  Some types of stress might affect males and other types of stress might affect females. An​other possibility is that common types of stress produce one effect and uncommon types produce other effects. But the most reasonable possibility is that stress enhances memory for some things and reduces memory for other things. In particular, after reviewing hundreds of studies, Christianson (1992) argued that stress causes people to attend more closely to some things and less closely to others. If researchers measure memory for those things to which people pay more attention when stressed, they will find that memory improves with stress. If they measure those things to which people do not attend, they will find that memory worsens with greater stress.

     Other researchers, not normally cited by defense experts, argue that considerable evidence supports the claim that emotion generally improves memory for both peripheral and central details. For example, Heuer and Reisberg (1992) describe work in which subjects are more likely to recall accurately and correctly answer multiple-choice questions about that part of a story that contains emotional content than that same part of a similar story without the emotional content. Some (McGaugh, Introini-Collison, Cahill, Castellano, & others, 1993) have even suggested that the amygdala may be responsible for the enhanced memory that emotion produces. This would mean that memory for emotional information is driven by different brain processes than memory for non-emotional information. According to this, memory for emotional events would be more accurate than memory for non-emotional events. 

     Even if the Deffenbacher model is correct, one wonders how knowledge of this could possibly help a juror determine the reliability of a given witness in a given case. Not only would the juror have to know exactly how much stress the witness experienced, they would also have to know how complex the mem​ory task was to that witness. Is recognizing a face a complex or a simple memory task? Which is harder, remembering the words to a song, remembering what a robber said, remem​bering what someone was wearing, remember​ing a license plate number, etc.? No one knows the answer to questions such as these because no one agrees how complexity should be defined or mea​sured. This only goes to show that the state of knowledge in the field is such that a complete explanation of what is known about stress and memory would only serve to confuse the jury.

     Not only do eyewitness experts not have an agreed upon way to measure task complexity, but they also do not know how to estimate the amount of stress that a witness would be experiencing during a crime. This is difficult to assess because the crime is already over, so physiological indicators of stress, such as heart rate and blood pressure, may have returned to normal by the time identifications and descriptions are given by the witnesses. Psychologists do not even know whether the physiological arousal produced by recalling a mildly stressful crime would be different from that produced when recalling a very stressful crime. No one knows how to reliably measure the amount of stress that was experienced hours or days earlier. Equally important, the criminal investigation system does not have a standard for measuring the amount of stress that different witnesses may have experienced. Instead, the jury is possibly “helped” by some verbal statements by the witness in court, to judge the amount of stress they might have experienced based on a description of the events taking place as the crime unfolded. We have been unable to find any research that examines the relationship between conclusions that the witnesses, defense experts, and/or jurors reach about the amount of stress a witness or victim experienced during a crime (real or simulated) and the actual stress experienced by that witness.

     8.  Cross Race Effects

    Early review of the cross-race literature (Lindsey & Wells, 1983) suggested that a) research outcomes are far less consistent than defense experts typically imply, b) that even if we accept the defense conclusion that cross-racial identification tends to be less accurate than within-race identifications, the size of the effect is small, c) that the size of the effect may depend on the experience of the witness with the other racial group, d) that the research methods used to study cross racial identification lacks forensic relevance, and e) that even if these threats to the forensic relevance of the research did not exist, it would be clear that no generally accepted theory exists to explain the results (Ng and Lindsey; 1994).

     Even if there is a tendency for people of one race to be better at identifying people from their own race at all durations of exposure, it is unclear how a jury might use this information to help them decide in a particular case whether a witness; identifications or is not correct.  We do not know what specifically it is about the “other race” that makes them less likely to identify correctly.  What about light-skinned blacks?  Would Caucasians respond to them more like dark-skinned blacks or more like other Caucasians?  What about darker-skinner Hispanics.  Are they better at identifying darker-skinned blacks than light-skinned Hispanics?  

     It is important to remember that the existence of a cross-race effect does not mean that cross-race identifications are inaccurate, only that they would be less accurate than within-race identification. 

C.  The Validity of Procedures that are used in Eyewitness Memory Research

      A substantial majority of studies conducted in the "eyewitness" memory area involves simulation research (Yuille, 1989). Researchers create conditions, often in laboratories, universities, or other settings, they claim that captures the conditions that real eyewitnesses experience. Before results from studies that claim to deal with eyewitness memory can be applied to real witnesses of real crimes, researchers must establish that they have created the same, or similar, mem​o​ry processes and motivational states in their test sub​jects that are experi​enced by the witnesses and victims of actual crimes. Unless this research has been designed to insure the underlying processes have been adequately sim​ulated in the laboratory, it is unsci​entific and unwise to generalize the re​sults to real witnesses in the real world.
IV. CONCLUSION

     We agree that open debate is an important and essential part of both legal and scientific analyses.  Yet, there are important differences between the quest for truth in the courtroom and the quest for truth in the laboratory.  Scientific conclusions are subject to perpetual revision while law, on the other hand, must resolve disputes finally and quickly.  Research in the area of eyewitness memory has been extensive and can be quite interesting to psychologists, however, the results lack external validity outside of the laboratory. Assumptions that are inconsistent and insufficient are of little use when trying to reach a quick, final, and binding legal judgment about a particular set of events.   The problem is that the causal hypotheses that Kassin, et al., tested are not theories. They do not provide us with nearly enough information to begin to predict how accurate a witness will be in a particular situation. Even assuming that every single causal hypothesis in Kassin, et al., is empirically correct, they are not stated in ways that allow either experts or jurors to predict the odds that eyewitness identifications will be correct. They cannot even narrow the range of odds that might be expected. All these hypotheses do is describe the sets of conditions under which eyewitnesses tend to be more or less accurate; how accurate or inaccurate is not specified. Therefore, even though it might be argued that some agreement exists among eyewitness "experts," the things about which they agree is far from what most scientists would call a theory. There is no way to use this "knowledge" to predict, with even a moderate degree of precision, how accurate witnesses will be after being involved in any given crime setting. Given these problems, it seems impossible to argue that a generally accepted theory of eyewitness identification exists.

     Johns Hopkins University Professors Michael McCloskey and Howard Egeth asserted in May 1983, that "it is by no means clear that expert psychological testimony about eyewitnesses would improve jurors' ability to evaluate eyewitness testimony." They suggested that such testimony could in fact have detrimental effects."  Furthermore, they argued there was no empirical evidence that people in general are ignorant of the problems with eyewitness testimony; and, moreover, recent studies cast doubt on the conclusions reached by Loftus in her 1974 and 1979 studies.

     Do jurors really need instruction from experimental psychologists about human behavior?  Gordon Bermant believes that literature written by psychologists for lawyers "is infused with the attitude that juries are as susceptible to manipulation as potters' clay." The "ironic consequence of this attitude is a heightened moral sensibility that the greatest discretion and rectitude must be employed by master manipulators of deception and conduct-- lawyers and psychologists."

