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I.  Statement of Interest


In the early 1900’s, well known applied psychologist Hugo Munsterberg recognized that psychology had the potential to inform the criminal justice system about the nature of errors in eyewitness accounts (Wells Malpas Lindsay Fisher Turtle and Fulero 2000). It is estimated that in the United States more than 200 people a day become criminal defendants after being identified from lineups or photospreads (Wells Malpas Lindsay Fisher Turtle and Fulero 2000).  Empirical research on the fallacy of eyewitness identification has led the U.S. Department of Justice including U. S. General Attorney, Janet Reno to take notice and establish a national guideline for collecting and preserving eyewitness evidence.  Throughout the past several decades there has been much controversy about whether or not to allow expert testimony into trial proceedings, the debate has also fallen onto the appellate courts in instances in which the eyewitness expert testimony was excluded.  

II.  Summary of Argument


In 1931, Criglow v. State was the first recorded instance in which a psychologist was proffered as an expert in eyewitness testimony.  Since the late 1960’s several U.S. courts have discussed the admissibility of expert witnesses concerning factors affecting the reliability of eyewitness identification.  


In our case during a pre-trial hearing in a federal court, the defendant moved to introduce at trial the testimony of a “psychological expert” for the purpose of explaining to the jury the factors that may influence the perception and memory of a witness and affect the reliability of identification testimony.  “The expert would testify how factors such as the duration of an encounter, the passage of time, stress involved in an encounter, assimilation of post-incident information and race, have been shown by the scientific community to affect memory and eyewitness identification.  The expert also would testify about the absence of a correlation between eyewitness confidence and the accuracy of an identification.”  The Hearing Court summarily denied the application.  The defendant was convicted.

III.  Legal Argument


In 1973,  U.S. v. Amaral provides the first insights as to whether or not to admit eyewitness expert testimony.  The Amaral court drew upon the classic Frye test developed in  U.S. v. Frye (1923) in which the trial court confronted the question of whether or not to admit evidence produced by a crude precursor to the polygraph.  The Ninth Circuit decided that in order for the expert testimony to be admissible, the expert must provide the jury with “appreciable help” (Cutler and Penrod 1995).  In making this determination the following admissibility criteria were advanced: 

1. The expert must be qualified to testify about the subject matter.

2. The expert must testify about a proper subject.

3. The testimony must conform to a generally accepted explanatory theory.

4. The probative value of the testimony must outweigh its prejudicial effect.

In 1975 the U.S. courts began using the new Federal Rules of Evidence which includes Rule 702, the rule that determines the admissibility of expert scientific testimony and states: 


“If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.”

The Federal Rules of Evidence also includes Rule 403 which is regarding the exclusion of relevant evidence on the grounds of prejudice, confusion, or waste of time and states:

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.


In the United States v. Wade (1967) the United States Supreme Court acknowledged the inherent unreliability of eyewitness identification due to insufficient police procedures.  The court noted “the high incidence of miscarriage of justice” caused by such mistaken identifications, and warned that “the dangers for the suspect are particularly grave when the witness’ opportunity for observation was insubstantial, and                                                                                            thus his susceptibility to suggestion the greatest” (Traversky and Fisher 1999).  Because police procedure was known to affect the accuracy of the identification, cross examination of the eyewitness was often insufficient to assure reliability.  The fundamental fairness that is required by the Due Process Clause of the Federal Constitution requires that criminal defendants be afforded a meaningful opportunity to present a complete defense.  In this case a meaningful opportunity is the right to present a complete defense which does not exist if witnesses essential to the defense are excluded.  The right to offer the testimony of witnesses is in plain terms the right to present a defense, the right to present the defendant’s version of the facts as well as the prosecution’s to the jury so it may decide where the truth lies.  “This includes testimony of expert witnesses, See State v. Chapple. (1983).” 


In State v. Chapple, the Arizona Supreme Court reversed a lower court decision to exclude expert testimony relating to eyewitness reliability.  While Chapple may have been the first appellate case to authorize expert witness testimony in regard to memory in a criminal case, it was not the only appellate court to do so.  This Court recognized the wisdom of allowing expert testimony in regard to memory distortions.  Since then a growing number of appellate courts have required the admission of this type of testimony.  The increased use of eyewitness experts at trial has produced a growing number of reported appellate decisions addressing the issue of expert testimony on eyewitness identification, including decisions reversing criminal convictions.  For example, United States v. Amador-Galvan (9th Circuit Court, 1993), Farrel v. State (Indiana, 1993), Echavarria v. State (Nevada, 1992), People v. Camobell (Colorado Circuit Appellette Court, 1992), United States v. Smith (6th Circuit Court, 1984), People v. McDonald (California, 1984).


In the case of Eddie Bobby McDonald the murder conviction against him was reversed because the trial court prejudicially abused its discretion in excluding expert testimony on psychological factors affecting reliability of eyewitness identification.  The McDonald court rejected the prosecutions argument that section 801(a) of the California Evidence Code, which “limits expert testimony to subjects beyond the range of common experience,” suffices to bar this type of testimony.  While conceding the proposition that all jurors know that certain factors such as lighting, distance, and duration, may affect the accuracy of identifications, the court went on to point out that “It appears from the professional literature, however, that certain factors bearing on eyewitness identifications may be known only to some jurors, or may be imperfectly understood by many, or may be contrary to the intuitive beliefs of most.” (People v. McDonald, 1984).    Judge Lumbard observed that “Centuries of experience in the administration of criminal justice have shown that a conviction based solely on testimony that identifies a defendant previously unknown to the witness is highly suspect.  Of all the various kinds of evidence it is the least reliable, especially where unsupported by corroborating evidence” (People v. McDonald, 1984).  Some of the causes of this unreliability were discussed by Judge McCree in the United States v. Russell (6th Circuit Court, 1976).  “There is a great potential for misidentification when a witness identifies a stranger based solely upon a single brief observation, and this risk is increased when the observation was made at a time of stress or excitement.  This danger is inherent in every identification of this kind.  This problem is important because of all the evidence that may be presented to a jury a witness in court statement that ‘he is the one’ is probably the most dramatic and persuasive (Judge McCree, United States v. Russell, 1976).


In State v. Moon, the Washington Court of Appeals held that the trial court’s exclusion of expert identification testimony constituted reversible error.  The court reasoned that the testimony would not invade the providence of the jury because the trial court has broad discretion in limiting the expert’s testimony (such as excluding an opinion) and “that an expert cannot usurp the jury’s duty of deciding facts because the jury may always accept or reject the expert’s evidence or opinion.”  Thus, the court stated that if the expert testimony will be helpful to the jury, the court should admit it (Pace Law Review 1994).


In another case, United States v. Smith (6tth Circuit, 1984) held that expert testimony on the reliability of eyewitness identification met the “helpfulness” test of Rule 702 and there fore had been improperly excluded.  The excluded testimony would have focused on transference which will later be discussed in our psychological argument.  

IV.  Psychological Argument


“Testimony by an eyewitness can be an event of profound importance.  In one case it can be the event that saves a community from the terror of future rapes or muggings by being the key evidence against their perpetrator.  In another case it can be the principle basis on which an innocent person in convicted of another’s heinous crime” (Wells and Loftus 1984).   “Eyewitness testimony powerfully influences legal decision, from charging someone with a crime to finding a criminal defendant guilty.  In the courtroom, eyewitness accounts are among the most common and influential forms of testimony.  Frequently, in perhaps as many as 80,000 trials in the United States per year, eyewitness evidence is the primary evidence against the defendant.  At least some of the impact of eyewitness testimony may be undue, as there is evidence that jurors tend to over-believe eyewitnesses and identification can be highly prone to error when these factors combine to make realistic concerns about convictions derived from false identifications”  (Leippe Eisenstat Rauch and Seib 2004).  The number of cases in which DNA evidence has exonerated defendants whose convictions involved mistaken identifications continues to grow.  To help reduce this growing number of cases the introduction of a “psychological expert” for the purpose of explaining to the jury the factors that may influence the perception and memory of a witness has proven to be an asset to the trial process.  “Moreover research on the effects of expert testimony about eyewitness identifications suggests that it may influence jurors in two ways.  First it leads them to scrutinize the evidence more carefully, to spend more time discussing it during deliberations, and to become more skeptical of its accuracy.  Second it directs their attention to relevant aspects of the eyewitnessing situation as a basis for making their judgment.” (Kassin Ellsworth and Smith 1989).  


“Research suggests that eyewitness identifications strongly influence jurors, perhaps more strongly than they should in some situations.  Because eyewitness testimony is commonly presented as incriminating evidence, its potency may represent an asymmetry in the comparison of prosecution and defense evidence, one that favors the prosecution” (Kassin Ellsworth and Smith 1989).  The Delvin Committee investigation found that 82% of suspects chosen from an identification parade were convicted, 74% of cases where eyewitness testimony was the only evidence were judged guilty, as you can see, eyewitness testimony is highly regarded by juries.  In one study of 500 wrongful arrests, more than 60% were due to eyewitness testimony, another study of 205 mistaken arrests, more than 50% were due to eyewitness testimony.  Another more recent study of 40 inmates exonerated by DNA, more than 90% of them were condemned by eyewitness testimony.  These findings seem to reiterate that eyewitness testimony over and over is the prevailing influence in not only arrests but convictions of defendants as well. 


“In 1974, Elizabeth Loftus, a leading psychologist in the study of eyewitness testimony, ran a study aimed specifically as finding jury responses to testimonies.  Her study consisted of 150 students divided into 3 groups.  Group 1, the control group was presented with factual evidence only, of the 50 group members only 9 gave a guilty verdict.  Group 2 was presented with the same evidence and the testimony of an eyewitness, 36 returned a guilty verdict.  Group 3 was presented with both evidence and testimony but in this case a defense lawyer had successfully impeached the eyewitness’s testimony, despite this, 34 of the jurors voted guilty.  This study goes to show that not only is eyewitness testimony a powerful influence on juries but even with the eyewitness testimony impeached,  the impact an eyewitness has on the jury is not diminished.  In the past the courts have attempted to educate the jury about eyewitness reliability with CALJIC No.2.21 which states “Failure of recollection is a common experience; and innocent misrecollection is not uncommon.  It is a fact, also, that two persons witnessing an incident or a transaction often will see or hear it differently.”  The fact that misidentification is the cause of so many wrongful convictions convinces us that this attempt at educating jurors is an ineffective one at best.  “The best way to counter-balance the impact of eyewitness testimony would be with the testimony of a psychological expert on eyewitness reliability” (Wells and Loftus 1984).  


Problems involving the reliability of eyewitness testimony include, but are not limited to, weapons focus, perceptional errors, interference, memory process, language in which the information was gathered, retention, cross-racial identification bias, face recognition, and misconception.


  “Laboratory experiments indicate that the presence of a weapon draws attention away from a perpetrator’s face and lowers the chances that witnesses can later identify the perpetrator” (Loftus Loftus and Meso 1987).  “Weapons focus effect” appears to be the result of the observer’s attention being directed toward the weapon, thereby diverting attention away from situational aspects and the perpetrator and lowering the likelihood of an accurate eyewitness identification.  The presence of a weapon during the commission of a crime increases the anxiety of a witness.  The Yerkes-Dodson Law has shown that contrary to common juror belief, high levels of anxiety or stress though intermittently may increase witness perception have been proven to more often than not dramatically decrease the memory retention of the witness at a certain levels of stress which are experienced during the commission of violent crimes.  Studies have shown that stimulated dangerous situations bring about an anxiety level that hinders the subject’s ability to remember or follow detailed instructions (Pace Law Review 1994).  


Many factors affect a person’s ability to perceive an object or event.  These factors can include lighting conditions, event duration, and violence of the event.  Even generally good viewing conditions such as constant lighting only allow for accurate perception if other factors, such as stress and expectation, do not interfere (Pace Law Review 1994).  People generally overestimate the time duration of an event and although the longer the duration of the event the better the witness accuracy, it is difficult to estimate how long an event actually took to occur based on these overestimations by the witness.  Violent events adversely affect not only the perception of the event itself, but details preceding the event as well.  Studies have shown that “retrograde amnesia” of earlier events can occur after the viewing of a violent event (Pace Law Review 1994).   


Interference refers to the loss of old stimulus information due to interference caused by new stimulus, this also reduces the accuracy of eyewitness accounts.  A study by Gorenstein and Ellsworth found that after viewing mugshots the accuracy of eyewitness ability to recognize faces viewed before the mugshots was reduced.  Moreover questions that eyewitness were asked after the crime can also interfere with information that eyewitness acquired during the crime (Gorenstein and Ellsworth 1980).  “Studies indicate that merely mentioning nonexistent objects to the witness to the event can introduce that object into their recollection” (Pace Law Review 1994).


The memory process can be divided into three stages encoding, storage, and retrieval and errors can occur in any of these stages.  Encoding refers to the acquisition of the information.  Many aspects of a stimulus can affect how it is encoded; stimuli that are only briefly seen or heard are not encoded fully.  Storage refers to how well we retain what we encode.  Being questioned immediately about a crime proves more accurate results, witnesses questioned one week after an incident generated 18% less memory than those questioned immediately (Wrightsman Greene Nietzel and Fortune 2002).  The retrieval of information can be directly affected by the language used to retrieve the material (Loftus and Palmer 1974).  In this study subjects were shown a film of an automobile accident and then asked a series of follow up questions.  Participants who were asked about how fast the car was going when the cars ‘smashed’ into each other reported a speed of over 40mph.  However participants who were asked how fast the cars were going when they ‘contacted’ each other reported a speed of just over 31mph.  This suggests that suggestive questioning procedures should be eliminated as much as possible to limit the effect on eyewitness accuracy.  “Interrogative narrative is more accurate but there are fewer details, and interrogative questioning is less accurate but there are more details; to remedy this, police questioning is most efficient if it is started as narrative then moves into questioning to fill in more details with the thought that they may be less accurate” (Mauro 2005).  Another retrieval phenomenon known as unconscious transference refers to the generation of memory that is related to an incident but is not relevant to the issue being considered. An example of this would be a bank teller that has been robbed identifying one of his regular customers as the suspect. A study by Robert Buckhout demonstrating this phenomenon was done in 1974 when he staged a mock assault in front of 141 unsuspecting college students.  Seven weeks later these students were asked to pick the perpetrator from a group of 6 photographs, of the 60% who did not correctly identify the assailant, two thirds of them chose an innocent bystander who was at the scene (Buckhout 1974). The human mind does not simply take in all toward which they are pointed at and the eyes may not perceive all that they see. 


Cross racial identification is when people of one race have greater difficulty recognizing and identifying people of races which are different from their own.  This can be a result of many things including differing backgrounds, prejudice, and the different manners in which the faces are processed.  


An individual untrained in the field of memory and eyewitness identification is bound to make some mistakes in the recollection of an event.  A major misconception by laypersons is that eyewitness confidence corresponds directly with identification accuracy.  Researchers in this area agree that “there is little or no relationship between eyewitness accuracy and eyewitness confidence.”  Identification accuracy is determined by factors affecting memory and perception, while eyewitness confidence is determined by social and personality traits of the witness, independent from the event itself (Pace Law Review 1994).

V.  Conclusion


We have now provided evidence that expert testimony in trials is becoming increasingly common as a safe guard against the unreliability of eyewitness testimony, evidence that cross-examination, the most commonly used safeguard, appears ineffective, and evidence that jurors are largely insensitive to factors known to influence eyewitness performance but are sensitive to factors with little or no diagnostic value.  In light of these facts it has become the responsibility of the criminal justice system to assess the effectiveness of expert testimony (Cutler and Penrod 1995).  One of the main objections to the admission of an expert into a trial is not to prove the unreliability of a particular eyewitness to the jury but in fact the expert is merely attempting to sensitize the jurors to the factors that influence eyewitness memory.  By sensitivity we mean both the knowledge of how a given factor influences eyewitness memory and the ability to render decisions in accordance with that knowledge.  Our contention is that jurors tend to over-believe eyewitnesses and although there is not evidence that there is a general over-belief in eyewitnesses, the fact that large numbers of convictions based on erroneous identifications have been identified.  This demonstrates that jurors in too many cases give inappropriate credence to eyewitness identification.  This inappropriate credence to eyewitness identification could easily be remedied with the admittance of a psychological eyewitness expert’s testimony on the factors which influence an eyewitness recount of the events.  


In a survey conducted with 63 experts on eyewitness testimony 80% of them said that the data on the following topics are reliable enough to present in court: the wording of questions, lineup instructions, misleading post-event information, the accuracy/confidence correlation, attitudes and expectations, exposure time, unconscious transference, show-ups, and the forgetting curve (Kassin Ellsworth and Smith 1989).  Although most eyewitness experts who have testified in court have done so on behalf of criminal defendants they said that they would be just as likely to consent for the prosecution as for the defense: moreover, they were more likely to agree to testify in civil cases than in criminal (Kassin Ellsworth and Smith 1989).  


There are various methods for controlling the effects of expert testimony.  The expert will only testify to the general studies and results in the field of memory and perception.  The expert may also be precluded from commenting on the accuracy of specific identifications in the case, further more the court can instruct the jury that the ultimate decision of the defendant’s guilt is theirs, even regarding acceptance of the expert testimony.  Finally the expert can be cross-examined and contradicted by other experts if required.  Thus the jury’s role as the ultimate role as fact finder is not prejudiced but is instead maintained and enhanced by the presence of the expert.


Psychological experts who testify in court about the reliability of eyewitness testimony consider their role and main objective to be to educate the jury and they feel that the jury is more competent with the aid of their testimony than without.  
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